UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

UNITED STATES SECURITIES
AND EXCHANGE COMMISSION,

Plaintiff, :
‘ : CIVIL ACTION
v. : FILE NO. 1:06-CV-1354

INTERNATIONAL FIDUCIARY CORP., S.A., :
DANIEL ERIC BYER, :
MALCOLM CAMERON BOYD STEVENSON, :
and PRESTON DAVID PINKETT II :

Defendants.
TERRY MARTIN, CD2E,INC., WINCHELL :
CORPORATION, M&M TECHNOLOGIES
ROBERT LOWREY, SZE COAST
OPERATING CORP. and

Relief Defendants.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

L INTRODUCTION

| In its Amended Complaint, the Plaintiff Securities and Exchange Commission (“the
~ SEC” or “the Commission”) alleges that defendants raised over $42 million from at least 140
investors by selling contracts to participate in the returns from an asset growth program that

“1* Tjer Medium Term Notes.” From at least April 2004 to the present,

purports to invest in
Defendant International Fiduciary Corporation (“IFC”) promoted an investment called the “Asset

Growth Program,” which was described to investors on a two-page “Comfort Letter” on IFC

letterhead, and signed by Defendants Preston David Pinkett I (“Pinkett”) and Malcolm Cameron
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Boyd Stevenson (“Stevenson”). Defendants Stevenson and Daniel Eric Byer (“Byer”) solicited
multiple investors for IFC, representing to investors that the purpose of investing with IFC in its
“Asset Growth Program” (“AGP”) was to create a safe and secure banking arrangement whéreby
individual persons or entities deposited funds with a minimum deposit of $100,000 into a sub-
account maintained at a U.S. bank. The sub-account was to be under the sole signatory authority
of the investor. Once the funds were deposited, investors were told that their funds would then
be aggregated or pooled, while remaining on deposit in the sub-accounts, in order to be
leveraged or borrowed against in order to finance the buying and selling of discounted prime
bank notes and share in the trading program’s returns. Investors were told that profits were
going to be generated by a bond trader who had special relationships with financial institutions
that permitied him to purchase these bank notes at a discount. Investors were lulled into a false
sense of security by representations that the program was implemented by legal professionals
and by representations that Pinkett, the CEO of IFC, had an association with the International
Monetary Fund.

Contrary to these representations, the Defendants had no association or agreement with
the banks involved that permitted any leveraged trading of investor funds while those funds were
deposited in the bank. The purported bond trader conducted no trading of any “1® Tier Medium
Term Notes™ or any other bank notes. Indeed, no profits were ever produced from any
investment activity, and all of the purported “profits” paid to investors came from the deposits of
other IFC investors. Pinkett had no connection with the International Monetary Fund. In
addition, all of the bank accounts and sub-accounts were under the signatory authority of Pinkett.
Pinkett transferred the money almost immediately from an individual investor’s separate bank

sub-account to one large commingled account maintained by IFC, leaving only a nominal



amount of money in each of the separate sub-accounts. Pinkett caused the funds transferred into
the large account to be used to make monthly payments to prior investors, in order to maintain
investor confidence and perpetuate the frandulent Ponzi scheme, and caused funds to be wired to
other bank accounts for entities and activities unrelated to the trading program investment
marketed by the Defendants.

Defendants Pinkett and Stevenson paid themselves in excess of $5 million dollars each.
Pinkett and Stevenson allocated to themselves a percentage of all of the funds invested with the
program, and took a draw against those allocations despite the fact that no profits were ever
generated from any bond trading program, or any other investment. Defendant Byer recruited
investors to the AGP program, and received a percentage of the monthly payout of every investor
he brought to the program. In total, Byer received approximately $3 million as his share of
payouts for investors he recruited. Relief Defendants Terry Martin and Robert Lowrey, and the
four Rehief Defendant entities that they control, also received proceeds of the fraudulent scheme
as “finders,” who were paid an ongoing monthly fee by the Defendants for each new investment
they brought in. |

On July 3, 2007, pursuant to a Consent filed on behalf of Defendant Pinkett, a final
judgment was entered against Pinkett permanently enjoining him from further violations of the
federal securities laws, finding him liable for disgorgement of $5,101,100 plus $153,061 in
prejudgment interest, and imposing a penalty of $100,000. On July 20, 2007, pursuant to a
Consent filed on behalf of Defendant Intemational Fiduciary Corporation, a final judgment was
entered against it permanently enjoining it from further violations of the federal securities laws,
and finding it jointly and severally liable with all other defendants and relief defendants for

disgorgement in the amount of $24,037,362.95 plus $971,109.46 in prejudgment interest. On



August 28, 2007, a default judgment was entered against both Defendants Byer and Stevenson,
permanently enjoining them from further violations of the federal securities laws, imposing
disgorgement of $5,929,802 phus $199,241.25 in prejudgment interest (Stevenson) and
disgorgement of $3,122,243 plus $104,907.36 in prejudgment interest (Byer), and imposing a
penalty of $100,000 against both Byer and Stevenson.

Through the present motion, the Commission asserts that the undisputed facts entitle it to
Judgment against all Defendants on all claims, and now seeks the entry of an Order granting
summary judgment against remaining Relief Defendants Martin, Lowrey and CD2E, Inc.,
Winchell Corporation, M&M Technologies, and SZE Coast Operating Corporation.

I STATEMENT OF UNDISPUTED FACTS

4. The Defendants

1. International Fiduciary Corporation, S.A. (“IFC”) is a Virginia corporation with a
principal office address at 1655 Fort Myer Drive, Suite 700, Arlington, Virginia. IFC also
maintained an office and transacted business at 1101 Pennsylvania Avenue, N.W., Washington,
D.C. IFC was incorporated July 24, 2003. Declaration of Ricky Sachar in Support of Plaintiff’s
Motion for Summary Judgment (“Sachar Decl.”), 43, filed along with this Motion.

2. Preston David Pinkett II, age 67, lists an address in Arlington, Virginia. Sachar Decl., 4.
3. Pinkett is the President and CEQ of IFC and controls the bank accounts in the name of
IFC where investor funds were deposited (hereinafter referred to as "IFC bank accounts").

Sachar Decl., 113, 23, 77, 84, 128.

4. Malcolm Cameron Boyd Stevenson is a resident of Abbottsford, British Columbia.
Sachar Decl., 5.

5. Danie] Eric Byer is a resident of Abbottsford, British Columbia. Sachar Decl., 95.

B. The “Asset Growth Program” Offering

6. IFC received investments from approximately 140 investors. Sachar Decl., §78.
7. The investments IFC received from investors totaled over $40 million. Sachar Decl., 78
8. The nature of the relationship between IFC investors and IFC was explained to investors



at the time of investment in a two-page “Comfort Letter” which was on IFC letterhead and
signed by the investor, Pinkett and Stevenson. Sachar Decl. {f6-14.

9. The “Comfort Letter” represents that IFC has a business relationship with an international
bank that operates an “asset growth program” through the buying and selling of “1* tier medium-
term bank notes.” Sachar Decl. 6.

10.  The “Comfort Letter” represents that investor funds are deposited into IFC accounts at
either “United Bank NA., in Arlington, Virginia, or Banco Bilbao Vizcaya Argentaria (BBVA)
or the Great Florida Bank, which are both in Miami, USA.” Sachar Decl. 8.

11.  The “Comfort Letter” represents that when investors deposit funds into the IFC accounts,
a “new and separate bank account (a segregated account under the signatory of the Depositor) is
opened” for the investor, and that the funds in the account “always remain owned by the Depositor
and the Depositor remains in full control of those funds, and the Depositor’s Account shall remain
in full equity value or greater than full equity value.” Sachar Decl. §§ 11, 12.

12.  The “Comfort Letter” represents that “Preston Pinkett has been doing international trade
and finance business in Africa and the Caribbean for more than 20 years, including a 5 year
affiliation with the International Monetary Fund.” Sachar Decl. §13.

13.  The “Comfort Letter” represents that [FC maintains “the advise of George Bright, who is
.a former banker with the African Development Bank as a Bond underwriter.” Sachar Decl. §14.

14.  Along with the “Comfort Letter,” investors were provided at the time of investment with
a “Transfer Letter,” in which the investor gave IFC authority to transfer the investor’s bank
account at United Bank to another investor account in “Banco Bilbao Vizcaya Argentaria
(BBVA) or to Great Florida Bank (GFB), in Miami, Florida” in order for “the “Trader’ (William
Malloy) to do the business as described in the ‘Comfort Letter.”” Sachar Decl. §15.

15.  Also at the time of investment, investors were provided with bank signature cards to open
purported accounts at United Bank, BBV A, and GFB. Each of the signature cards were for
accounts in the name of IFC, and indicated that the sole signer on the account was the investor.
Sachar Decl. §16.

16.  In addition, on at least one occasion an investor was provided a handwritten flow chart
which shows depositor funds flowing first from United Bank to GFB and then to BBVA.
According to the flowchart, at BBVA, there is a “leveraged trading account,” a “trading
platform,” and a “trading contract.” The funds then are represented to leave BBV A to be sent to
“Malloy Traders Network, Pension Funds, Int’l Banks.” The underlying information contained
in the chart was provided by Pinkett. Sachar Decl., 4117, 18, 19.

17.  Pinkett and IFC retained agents or “finders” to solicit investors into the “1* Tier Medium
Term Note” investment using the “Comfort Letter” and by making oral representations relating
to the offering. Sachar Decl., §f 171-174.



18.  Investors were told orally at the time of investment that the minimum investment was
$100,000. Sachar Decl. gy 33, 56.

19.  Investors were told orally at the time of investment that profits were derived from the
bond-trading activities of the bond trader, William Malloy. Sachar Decl. ] 26, 53, 55.

20.  Investors were promised at the time of investment a guaranteed rate of return, which in at
least 2006 was 6%. Sachar Decl. 1128, 47, 67.

21.  Investors played no role in the generation of profits. Sachar Decl. §{ 26, 53, 69.

22.  Investors were not provided with any prospectus or other financial information about
IFC. IFC sold investments to at least one non-accredited investor. Sachar Decl. §Y 182, 183.

23. Investors transferred their investment funds to IFC through the use of interstate wires.
Sachar Decl. 9 40, 70, 106, 115.

24.  No defendant claims in an Answer or in any other pleading before this Court, that there
are any registration exemptions under the federal securities laws that apply to the offer and sale
of the “Asset Growth Program™ agreements.

25.  The transactions reflected in the Comfort Letter provided to investors do not reflect
legitimate transactions and have no commercial basis, and are consistent with fraudulent “Prime
Bank” schemes. Sachar Decl., 1§ 165-170.

26.  According the expert report of James E. Byrne, the program is “described as an ‘asset
growth program’ which also suggests that it leads to growth. Such references to major banks are
typical of Prime Bank frauds. No major bank would have any dealings with this program were it to
be explained to it . . . other than to file a suspicious activity report and closing its account.” Sachar
Decl., § 169.

27.  The Board of Governors of the Federal Reserve System has explicitly stated that
notwithstanding the claims of those involved with financial instrument scams that no market
exists where medium-term bank notes can be traded for extraordinary profits — “No such market
exists.” Sachar Decl. § 20.

28. Contrary to the claim in the Comfort Letter, Pinkett has never been affiliated with the -
IMF. Sachar Decl. § 178.

29. Contrary to the claim in the Comfort Letter, George Bright has never been a bond
underwriter with the African Development Bank. Sachar Decl. § 179.

C. The Solicitation of Alan Bergen

30. Dan Byer solicited the investment of Alan Bergen, a farm manager in Abbotsford, British
Columbia in late March of 2006. Sachar Decl. ] 26.



31.  Byer explained the investment to Bergen as follows: Bergen would invest and IFC would
“get it into a bank through Florida,” and then, according to Byer, “the Florida bank can loan out
10 times the amount of money” that the investor deposits, and the loaned proceeds would go “out
to an investor guy, or a bonds and bonds trader.” The bond trader would “buy and sell bonds . . .
using the 10 times amount of money, and then the money would come back and we’d get six
percent a month.” Sachar Decl. 11 26, 28.

32.  Bergen was told that “Ja] bonds trader goes and uses that money to buy bonds on the
market, and then he buys them for 90 cents and sells them for 92 cents, and then everybody gets
their money . . .” Sachar Decl. ] 27.

33.  Byer told Bergen that although ordinarily these types of investments typically required at
least one million dollars, the investment could be done through IFC with only $100,000 as IFC
served as an “umbrella company” which pooled together the money of multiple investors.
Sachar Decl. 1 33.

34.  Byer also told Bergen that “anybody who invested over a million doilars got their own
master account,” and added that “if you invested a million dollars, you actually went down to
meet the bond trader and all the various individuals and talked . . . got all the paperwork and look
at it with their lawyers and everything.” Sachar Decl. ¥ 29.

35.  Byer also assured Bergen that that “our money would be protected if the bank were to
fall, that we’d have government insurance if the bank falls.” Sachar Decl. § 31.

36.  Byer represented to Bergen that Bergen’s money “just sits in a bank account. It doesn’t —
it just stays there.” The assets on deposit are only used as “leverage so that if they have the
money in a bank account, that they can loan out 10 times the amount” on deposit for the trading
activity. Sachar Decl. § 34.

37.  Byer told Bergen that he needed to exccute bank signature cards “So that [Bergen] was
the only one that could access that money Sachar Decl. § 35.

38.  Byer told Bergen that Byer himself had participated in the IFC investment and that “[i]t’s
a good investment.” Sachar Decl. § 36.

39.  Byer told Bergen that Byer, Stevenson and Pinkett set up IFC for the purpose of the
investment. Sachar Decl. § 37.

40.  Bergen decided to invest in the “Asset Growth Program,” and on March 30, 2006, signed
the IFC “Comfort Letter,” the IFC “Transfer Letter,” and bank signature cards for accounts in the
name of IFC at United Bank, GFB and BBV A under the sole signatory authority of Alan Bergen.
Pinkett and Stevenson both signed the second page of the “Comfort Letter,” and each initialed
the first page of the document. Byer mailed these materials to Pinkett’s attention at IFC’s North
Fort Myer Drive address. Sachar Decl. Y 39, 41.



41.  On March 31, 2006, Bergen wired approximately $115,000 into a sub-account created for
him at United Bank by IFC under the account number ending in “3986” reflected on Bergen’s
signature card. Sachar Decl. § 40.

42.  Bergen’s signature cards were never provided to any of the three banks. The only
signature card provided to United Bank for the IFC account ending in “3986” contained none of
Bergen’s personal information ~ and provided sole signatory authority on the account ending
*3986” to Pinkett. Sachar Decl. § 42.

43.  On April 20, 2006, Pinkett, as the sole signatory on the account ending “3986,”
“telephone transferred” $114,000 out of this account into the main IFC account ending in
“3909.” Sachar Decl. §107.

44,  The money was never transferred to Great Florida Bank. The money was used in part fo
make monthly “profit” payments to other IFC investors. Sachar Decl. § 107.

45.  OnJuly 25, 2006, Bergen wired approximately $50,000 into the same sub-account
created for him at United Bank. Sachar Decl. §109.

46.  The next day, on July 26, 2006, Byer emailed Pinkett and wrote, “Good afternoon. Alan
Bergen, account [ending in] 3986, wired a further $50,000USD into his account on July 25, 2006
bringing his total deposit to $165,000 USD.” That same day, Pinkett “telephone transferred”
approximately $50,000 out of this account. Sachar Decl. 19110, 111.

47.  Bergen’s sub-account, contrary to the representations made in the “Comfort Letter,” did
not retain anywhere near its full equity value. Sachar Decl. §y 107.

48, On May 18, 2006, June 19, 2006, July 19, 2006, and August 22, 2006, IFC wired
approximately $6,900 in “profits” to Bergen’s own personal bank account held at Royal Bank of
Canada. On September 25, 2006, IFC wired approximately $9,900 in “profits” to Bergen’s personal
bank account held at Royal Bank of Canada. Sachar Decl. {108, 112, 114,

49, The source of these “profit” payments was not any trading activity, but deposits from other
IFC investors. Sachar Decl. {f 94, 95.

50. Bergen provided the documentation he received from IFC, and later testified, before the
British Columbia Securities Commission (“BCSC”) in September 2006, Sachar Decl. § 113.

51. Byer, sometime in September 2006, learned that Bergen turned over documents to the
BCSC. On September 19, 2006, Byer emailed Pinkett and wrote, “we have been told that most of
the money is not his personally but he chose to not tell the others about his turning over private
documents to the BC Securities Commission. It would be appreciated if earnings could be prorated
for the sake of the others not him.” Sachar Decl. §113.



52.  On September 26, 2006, Pinkett caused IFC to wire approximately $165,000 - the amount

of Bergen’s initial investment — to Bergen’s personal bank account held at Royal Bank of Canada.
Sachar Decl. § 114.

D, Other IFC Investors

53.  Investor Cathy Hall was solicited into IFC by Defendant Stevenson and others in about
August of 2006. Hall was likewise promised a 6% rate of return based on a minimnum investment of
$100,000. Stevenson told Hall that “[w]e deal in medium-term notes at the wholesale level.

There is absolutely no risk.” Sachar Decl. 4 48, 50, 67.

54.  Stevenson explained to Hall that the program is “done through Virginia, they had a bond
trader [named William Malloy}, that the money was traded in Florida, and they had two banks
that they dealt with in Florida.” Sachar Decl. § 52, 53.

55. Based on her conversations with Stevenson, Hall understood that “first-tier medium
notes” were “not unlike how the big banks, like Royal Bank, had money and then they turned
around and lent out money. So they had, say, our $100,000, that they could turn around and lend
owt a million.” Sachar Decl. § 57.

56.  Like Bergen, it was explained to Hall that she and her husband would have a segregated
account at United Bank that would house their investment, and that that GFB and BBVA did the
selling of the first-tier medium notes or the lending out of the money. Hall understood, at the
time she and her husband invested, that no one else could access the money that they invested in
United Bank and that their account at United Bank would always contain their full investment.
Sachar Decl. 7 58-71.

57.  Atthe time she was solicited to invest in IFC, Hall was provided account opening
documents for accounts in the name of IFC at United Bank, Great Florida Bank, and BBVA
which she listed her and her husband as sole signers on the accounts. The materials were
couriered to Pinkett. Sachar Decl. fy 61, 62, 65.

58.  Hall and her husband put their condo up for sale and sold it in the summer of 2006 in
order to invest in the program. On August 22, 2006, Hall wired approximately $100,000 to an
attorney trust account in Canada, understanding that the money would then be sent to an account
at United Bank to be opened in the name of Hall and her husband. Sachar Decl. §Y 60, 70.

59.  The United Bank signature card that Hall completed was not submitted to United Bank —
rather, Pinkett submitted a signature card that listed himself as the sole signatory on the account
assigned to Ms. Hall for her investment (account ending “5770”). Hall was not aware that
United Bank had no record of either her or her husband. Sachar Decl. §§ 72, 73.

60. On September 25, 2006, Pinkett transferred $99,000 from the Hall’s United Bank account
(ending in “5970”) to the United Bank account ending “3909,” leaving a balance of $1,000 in the
account. Sachar Decl. § 116.



61.  Hall’s sub-account, contrary to the representations made in the “Comfort Letter,” did not
retain anywhere near its fuil equity value. Sachar Decl. §116.

62.  Hall received two $6,000 payments from IFC. Hall believed the payments were the
“profits that IFC was making,” and that her investment of $100,000 was sitting in her United
Bank account. Sachar Decl. 1118, 119.

63.  The source of these “profit” payments was not any trading activity, but deposits from other
IFC investors. Sachar Decl. §1 94, 95.

64.  IFCtook in over 140 investors in the “Asset Growth Program” Offering. Sachar Decl. 1 78.

65.  The investors were all promised a similar rate of return of between 4% and 10%, which was
tracked at IFC by Pinkett. Sachar Decl. Y 91, 92.

66.  Like Mr. Bergen and Ms. Hall, investors were told that the accounts into which money was
deposited would be under the exclusive control of the investor. To this end, the investors provided
to IFC bank signature cards for the purpose of opening bank accounts under the sole signature
authority of the investor. According to a representative of GFB, the GFB signature card document
completed by an IFC investor was “an altered signature card of Great Florida Bank.” The
representative added that “[i]t’s totally out of whack.” Sachar Decl. ] 16, 126.

67.  Like Mr. Bergen and Ms. Hall, the IFC accounts opened for other investors and where
mvestors wired money were under the signatory authority of Defendant Pinkett. Sachar Decl. 123.

68.  Monthly profits paid to investors came from the deposits of subsequent investors. No
profits were ever generated from any bond trading, or other activity. Sachar Decl. §{ 94, 95.

E The Activities of the “Bond Trader”

69.  William Malloy is an investment advisor who resides in Charlotte, North Carolina. Sachar
Decl. § 145.

70.  Malloy has never traded in “1™ Tier Medium Term Notes.” Sachar Decl. 1 146.
71.  Malloy has never heard of any bond or note characterized as “1¥ Tier.” Sachar Decl. Y 146.

72.  According to Malloy, investment trading in bank notes generally is “terrible” as they are “so
illiquid.” Sachar Decl. § 147.

73.  Prior to his deposition, Malloy had never seen the IFC “Comfort Letter” and was unaware
that IFC was soliciting investments on the basis of the program described in the “Comfort Letter.”
Sachar Decl. {1 148, 149.

74.  Malloy was not a part of the asset growth program described in the “Comfort Letter,” had
no conversations with Pinkett, Byer, or Stevenson about the investment arrangement described in
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the “Comfort Letter,” and had no agreement with IFC to trade first-tier bank notes. Sachar Decl.
99 149, 150, 151, 152.

75.  Malloy managed the $1 million that IFC held in a brokerage account at Capital Investment
Services (“C.L8.”). This was the only account for IFC that Malloy managed. Sachar Decl. 9 154.

76.  IFC had no leveraged trading accounts anywhere at any institution other than the C.LS.
account. Sachar Decl. § 155.

77. Malloy’s initial trading strategy in the C.LS. account involved only buying and selling of
U.S. treasury bonds. Sachar Decl. § 157.

78.  Employing this strategy in February and March 2006 of solely buying and selling U.S.
treasury bonds — the account value of IFC’s account at C.L.S. dropped from $1 million to
approximately $700,000. Sachar Decl. ] 158.

79.  After having sustained losses in excess of $300,000 in less than three months, Malloy
changed his investing strategy away from trading U.S. treasury bonds and toward trading in
ordinary securities. Sachar Decl. § 159.

80.  InMay 2006, Malloy spoke with Pinkett about the losses being sustained in the account,
told Pinkett that the trading in treasury bonds was losing money, and that Malloy was modifying
his strategy to include ordinary securities. Sachar Decl. 4§ 160, 161.

81. By August 2006, Malloy had completely phased out the U.S. treasury bond trading in IFC’s
account at C.I.S. Sachar Decl. § 162,

82.  No money was ever withdrawn from this account to pay “profits™ to investors, or for any
other purpose. Sachar Decl. § 163.

83.  Malloy was present at a meeting in Miami, Florida, where Pinkett, Byer and Stevenson
personally solicited an IFC investor, Allan Dykshoom, into the “Asset Growth Program.”
Despite Malloy’s claim that that he did not believe that Dykshoorn ever actually invested with
IFC, the sworn accounting submitted by Pinkett indicates that Dykshoorn invested over $2.6
million into the “Asset Growth Program.” Sachar Decl. § 164.

84.  Despite the fact that IFC took in over $40 million from investors, Malloy was never given
any additional funds beyond the $1 milkion to invest, and never had any agreement to invest in “1°
Tier Medium Term Notes,” and never traded in any such product. Sachar Decl. 9§ 78, 151, 154.
85.  Malloy has never received any fees or compensation from IFC. Sachar Decl. ] 156.

F. The Use of mvestor Funds

86.  Contrary to epresentations made in the “Comfort Letter,” every account into which [FC
investors wired funds was under the exclusive control of Pinkett. Sachar Decl. § 23, 77.
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87.  Contrary to representations made in the “Comfort Letter,” no “leveraging,” “buying and
selling of 1* Tier Medium Term Notes,” or other investment activity took place in IFC’s three
accounts (two checking and one savings) under Pinkett’s signature authority at GFB. Sachar Decl.
99 132, 133.

88.  Contrary to the representations in the “Comfort Letter,” IFC never transferred investor
funds, and in fact never had any bank accounts, with BBVA. Sachar Decl. Y| 175-177.

89, Contrary to the representations made in the “Comfort Letter,” the accounts that the investors
were told would remain in “full equity value™ retained nowhere near fisll equity value, with many
accounts containing only nominal amounts of money, typically $1,000 or less. Sachar Decl. 11 80,
83,107, 116.

90. Contrary to the representations made in the “Comfort Letter,” no profits were generated
through any investment. Rather, monthly “profit” payments were made by Pinkett from the large,
main IFC account ending in the number “3909” from the proceeds of deposits of investors. Sachar
Decl. 11 84, 92, 94, 95,

91.  The deposits were transferred from the individual investor accounts to the larger, main IFC
account ending in the number “3909” at the direction of Pinkett. Sachar Decl. 1 80, 84.

92.  The wire transfers used to pay investor “profits” from the larger, main IFC account ending
in the number “3909” were made at the direction of Pinkett. Sachar Decl. { 84, 92.

93.  Wire transfers were also made from IFC accounts to third party “agents” who were paid a
monthly percentage for each investor the agent brought to the program. These agents include Terry
Martin and Robert Lowrey. Each investor was paid on a monthly basis between 6-10% of the
investor’s original investment. The agent was paid a percentage which represented the difference
between the investor’s percentage and 10%. Thus, for an investor receiving 6% per month, the
agent responsible for the investor was paid 4% per month. Sachar Decl. §1 88, 90, 91, 92.

94.  The wire transfers used to pay the agents from the larger, main IFC account ending in the
number “3909” were made at the direction of Pinkett. Sachar Decl. 44 84, 92.

9s. Pinkett also directed payments from the account ending in “3909” to himself, Stevenson and
Byer from IFC accounts. Pinkett and Stevenson each received at least $5 million. Byer received at
least $3 million. Sachar Decl. §§ 101-103.

96.  Payments to Terry Martin for investors he brought to the program were paid into bank
accounts of Martin-controiled entitics CD2E, Inc., Winchell Corporation and M&M Technologies
in the amount of at least $1.5 million. Payments to Robert Lowrey for investors he brought to the
program were paid to bank accounts of Lowrey and Lowrey-controlled entity SZE Coast Operating
Corporation in the amount of at least $370,000. Sachar Decl. 44 88, 90, 92, 104, 105.
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97.  Pinkett also directed a payment of $225,000 from an IFC account at GFB to fund a
purchase of stock in a company called American Ammunition, a Florida-based company traded
on the “pink sheets.” Sachar Decl. { 134.

98. The accountant who kept IFC’s books, Waz Abraham, observed — at certain times — the
account ending “3909” going “very low” and thinking “based on the calculation of the monthly pay-
off, within two months, three months this main account is going to die out.” Pinkett told him “don’t
worry about that. There’s money coming in.” Later, the accountant observed that “for whatever
reason the members are putting more money in again.” Sachar Decl. §100.

99.  No trading profits flowed into any of the accounts that IFC had at United Bank. The
account ending “3909” was funded solely by investor deposits into their separate accounts at United
Bank. The fact that nothing other than investor deposits funded the monthly payouts from the
larger, main IFC account ending in the number “3909” concerned Abraham, and he expressed those
concerns to Pinkett. Sachar Decl. § 94-96.

100.  Abraham asked Pinkett “how are we going to balance the debts that you ask me to book
because on my balance sheet I have assets and I have big liability also.” Pinkett told him, “Do not
bother yourself on that because they have a contract that’s worth more than $100,000 that’s going to
take care of all the . . . any liability or any amount.” Sachar Decl. § 97.

101.  Abraham informed Pinkett that he didn’t observe any trading profits flowing into any of the
IFC bank accounts. Pinkett replied, “[t]hey will be later on, but they are not here yet.” According
to Pinkett, he had “met with the president of Liberia on working that contract and that will pay off
their big money.” Sachar Decl. 4 98, 99.

102.  According to Abraham, Pinkett provided the information in a hand-written flow chart that
described the flow of funds in the represented investment in detail, and which was provided to at

least one investor. Sachar Decl. 17 - 19.

103.  Pinkett directed Abraham never to speak to any [FC investor or any “finder” associated with
IFC’s Asset Growth Program. Sachar Decl. {9 86, 89.

104.  IFC has never filed a registration statement with the Commission. Sachar Decl. §180.

11 CONCLUSIONS OF LAW

A. Summary Judgment Standard

Rule 56(c) of the Federal Rules of Civil Procedure provides that summary judgment
“shall be rendered forthwith” if the evidence shows “that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.” Fed. R. Civ.

P. 56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). “Where the record taken as
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a whole could not lead a rational trier of fact to find for the non-moving party, there is no

‘genuine issue for trial’,” and summary judgment should be granted. See Matsushita Elec. Indus.

Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); James v. New York Racing Ass’n, 233 F.

3d 149, 152 (2d Cir. 2000). The Commission is entitled to summary judgment against Pinkett
and IFC because no genuine issues of material fact exist for trial, and the Commission has met its
burden on all elements of its claims. The applicable burden of proof in a civil action by the

Commission, like the present case, is preponderance of the evidence. Sec Herman & MaclLean V.

Huddleston, 459 U.S. 375, 389-90 (1983); SEC v. Ginsburg, 362 F.3d 1292, 1298 (11th Cir.

2004). As set forth below, the Commission has met this burden and therefore is entitled to
summary judgment against Relief Defendants Martin and Lowrey and the Relief Defendant
entities they controlled for disgorgement of the illegally obtained investor funds that were
deposited into the Relief Defendants’ accounts to which they have no legitimate claim.

Upon a proper showing, Courts have regularly granted summary judgment in favor of the
Commission for violations of the registration requirements of the Securities Act, and for
violations of the anti-fraud provisions of the Securitics Act and Exchange Act in connection with
the offer and sale of the “prime bank” and other “Ponzi”-type investments of the sort offered by

the defendants here. SEC v. Banner Fund Int't, 211 F.3d 602, 614-17 (D.D.C. 2000); SEC v.

Roor, 2004 WL 1933578 (S.D.N.Y. 2004); SEC v. Thorn, 01-cv-0290 (S.D.Oh. 2003)

(unpublished opinion attached as Exhibit A); SEC v. Better Life Club of Am,, 995 F. Supp. 167,

178 (D.D.C. 1998); SEC v. Nat'l Executive Planners, Ltd., 503 F. Supp. 1066 (M.D. N.C. 1980).
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